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book,	Reclaiming Fair Use: How to Put Balance Back in Copyright,	serves	both	as	a	





the	 scope	 of	works	 protected	 by	 copyright	 and	 extended	 the	 term	of	 copyright	
protection,	 all	 to	 safeguard	 the	 interests	 of	 businesses	 in	 politically	 influential	
	 1.	 17	U.S.C.	§	107	(2006).
	 2.	 See, e.g.,	Neil	Weinstock	Netanel,	Making Sense of Fair Use,	 15	leWis & ClArK l. reV. 715
(2011);	Gideon	Parchomovsky	&	Philip	 J.	Weiser,	Beyond Fair Use,	 96	Cornell l. reV.	 91	 (2010);	
Matthew	Sag,	The Prehistory of Fair Use,	76	brooK. l. reV. 1371 (2011).
	 3.	 WilliAm f. pAtry, pAtry on fAir use	(2011).
	 4.	 The Code of Best Practices in Fair Use for Media Literacy Education,	Ctr. for soC. mediA,
http://www.centerforsocialmedia.org/fair-use/related-materials/codes/code-best-practices-fair-use	
-media-literacy-education	(last	visited	Feb.	6,	2012).
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industries.	This	has	produced	a	“Long	and	Strong	Copyright”	(part	of	the	title	of	
chapter	2)	 that	 stifles	 those	creative	efforts	 that	 rely	on	preexisting	copyrighted	
works	for	raw	materials.
¶3	Conventionally,	 the	 authors’	 narrative	would	 veer	 off	 here	 in	 one	 of	 two	
opposing	directions,	either	denouncing	copyright	infringers	as	thieves	who	deprive	








moting	 the	 generation	 of	 new	 creative	 works,	 even	 in	 political	 environments	
hostile	to	the	legislative	reform	of	copyright	law.
¶4	A	recent	shift	 in	the	courts’	application	of	 the	 fair	use	doctrine	has	made	
development	of	these	codes	more	useful.	The	copyright	act	establishes	a	four-factor	
test	for	analyzing	questions	of	fair	use.	In	the	1970s	and	1980s,	under	the	influence	
of	 the	 law-and-economics	movement,	 judges	generally	treated	one	factor,	a	use’s	
effect	on	the	market	for	the	copyrighted	work,	as	the	most	critical.	“Since	fair	use	





uses,5	and	the	1994	U.S.	Supreme	Court	decision	in	Campbell v. Acuff-Rose Music, 
Inc.	 endorsed	 this	 approach.6	 This	 emphasis	 on	 transformation	was	“the	 key	 to	
open	 the	 fair-use	 door”	 (p.93).	 Now,	 when	 considering	 a	 question	 of	 fair	 use,	






¶5	 At	 the	 time	 of	 the	 book’s	 publication,	 eight	 “communities	 of	 practice”	
(p.155)	had	adopted	codes	providing	guidance	on	fair	use,	including	documentary	
filmmakers,	 poets,	 and	 media	 literacy	 educators.	 (The	 Association	 of	 Research	
Libraries	subsequently	adopted	a	code.7)	The	second	half	of	the	text	discusses	the	
drafting	and	adoption	of	these	codes	and	the	role	that	the	book’s	authors	played	in	
these	 developments.	With	 funding	 provided	 by	major	 foundations,	Aufderheide	
and	Jaszi	organized	meetings	of	various	creative	communities,	beginning	with	the	
	 5.	 Pierre	N.	Leval,	Toward a Fair Use Standard,	103	hArV. l. reV.	1105	(1990).
	 6.	 510	U.S.	569	(1994).
	 7.	 AssoC. of reseArCh librAries et Al., Code of best prACtiCes in fAir use for ACAdemiC And
reseArCh librAries	 (2012),	available at	 http://www.arl.org/bm~doc/code-of-best-practices-fair-use
.pdf.
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documentary	 filmmakers.	At	 each	meeting,	 participants	 discussed	 the	 situations	









It	 would	make	 an	 excellent	 acquisition	 for	 any	 academic	 or	 public	 library	 that	
serves	 patrons	 who	 rely	 on	 fair	 use.	 In	 addition	 to	 their	 substantive	 material,	
Aufderheide	and	Jaszi	provide	a	number	of	useful	appendixes,	including	“Template	
for	a	Code	of	Best	Practices	in	Fair	Use,”	“Documentary	Filmmakers’	Statement	of	
Best	 Practices	 in	 Fair	Use,”	 and	“Myths	 and	Realities	 about	 Fair	Use.”	 Sprinkled	
throughout	 the	 book	 are	 a	 number	 of	 text	 boxes	 labeled	“Fair	 Use:	You	 Be	 the	
Judge”	that	present	scenarios	prompting	readers	to	evaluate	the	real-world	applica-
tion	of	fair	use	principles,	and	the	book’s	final	appendix	provides	the	“answers”	to	
these	scenarios.
